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Agenda
* Introduction to the Tax Practice on the Move: Legislative Interpretation webinar
series and introduction of Anchors and Guest
* SAIT’s legislative and policy portfolio
* Recent activity - Discussion of draft interpretation note
* Recent court cases

e Scheduled sessions for 2022
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Tax Practice on the Move: Legislative and Interpretation series

In this series, we will cover the following aspects:
e Legislation and policy
* Reactive submissions
e SARS draft documents for public comment — excluding customs and excise
* National Treasury calls for comment
* Pro-active submissions
* Court cases

e Court cases of interest and tax importance

o
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Anchors and Guest

 Jeandu Toit— (Head of Tax Technical at Tax Consulting SA)
Jean du Toit is the Head of Tax Technical at Tax Consulting SA. Jean holds a
BCom LLB, LLM and a PG Dip Tax.

e Keitumetse Sesana — (Tax Technical Specialist at SAIT)
Keitumetse is the Tax Technical Specialist at SAIT. Keitumetse holds a BCom LLB
and LLM in Tax Law.

 David French— (B and F Advisory)
David is a corporate tax advisor. He is a Chartered Accountant, and holds a
BCom, BAcc, H Dip Tax and Diploma in Financial Markets and Instruments.
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SAIT’s legislative and policy portfolio
Composition
 CEO-—Keith Engel
* Head of Strategic Development - Beatrie Gouws
* Tax Technical Specialist — Keitumetse Sesana

» 8 work groups with industry specialists and ad hoc specialists that provide
comments based on their areas of expertise.

Mandate

* Building strategic relationships with government departments, such as, inter alia
National Treasury, DTIC, SARS, DSI.

e Reactive and pro-active submissions, as necessary

* Bridge the gap between member requests and the relevant government department
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Recent activity

Draft interpretation note - Extraordinary dividends treated as income or proceeds on
disposal of certain shares

Background

o
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Draft Interpretation Note — Extraordinary dividends treated as income or proceeds on
disposal of certain shares (continued)
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Draft Interpretation Note — Extraordinary dividends treated as income or proceeds on
disposal of certain shares (continued)
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Draft Interpretation Note — Extraordinary dividends treated as income or proceeds on
disposal of certain shares (continued)
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Draft Interpretation Note — Extraordinary dividends treated as income or proceeds on
disposal of certain shares (continued)
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Recent court cases
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Recent court cases:
* W Taxpayer v Commissioner for the South African Revenue Services (IT 45672)
o XYZ(PTY)LTD v Commissioner for the South African Revenue Services (IT 24790)

* Purveyors South Africa Mine Services (Pty) Ltd v Commissioner for the South African
Revenue Services (Pty) Ltd(135/2021) [2021] ZASCA 170 (7 December 2021)



W Taxpayer v Commissioner for the South African Revenue Services (IT
45672)

Background

* The taxpayer is a waste management company and this case had three issues for determination: (1)
Taxpayer’s entitlement to claim s 12C allowances; (2) taxpayer’s entitlement to claim s 24C
allowances; and (3) imposition of penalties. We will focus on the imposition of USPs.

* Taxpayer contends it was not aware it had completed its returns incorrectly and it had detected the
error during a subsequent financial audit. Further contended it acted in good faith with no intention
to avoid or evade tax.

* SARS accepts that the taxpayer did not act intentionally or in a grossly negligent manner but that
given the materiality of the amount, the taxpayer failed to exercise reasonable care.

* The court ultimately had to decide if the mistake made by the taxpayer could be regarded as a bona
fide inadvertent error, which would result in the USPs falling away. SQi.I. itk
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W Taxpayer v Commissioner for the South African Revenue Services (IT
45672)

Court’s decision




W Taxpayer v Commissioner for the South African Revenue Services (IT
45672)

Take away




XYZ (PTY) LTD v Commissioner for the South African Revenue Services (IT
24790)

Background




XYZ (PTY) LTD v Commissioner for the South African Revenue Services (IT
24790)

Background




XYZ (PTY) LTD v Commissioner for the South African Revenue Services (IT
24790)

Background

* Duetothe high turnover rate, provision is made for cash payments in lieu of notice pay (25%). This
liability is determined and claimed as a deduction at the end of February.

« Thesame applies to severance pay where the employee’s services are terminated on grounds of
operational requirements. On this item a 80% risk factor is applied based on historical trends.

* Inits 2015 income tax return, as it had done in previous years, the taxpayer declared an amount of
R3 124 574.00 as “other current liabilities” which it claimed as deductible from its taxable income in
terms of section 11(a) for notice pay, severance pay, accrued leave and accrued bonus liability.

* Inthealternative, in respect of the leave payment and bonus liability only, the taxpayer sought to
deduct these amounts as future expenditure in terms of section 24C.
M South African
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XYZ (PTY) LTD v Commissioner for the South African Revenue Services (IT
24790)

Leave pay and bonus

 The taxpayer called for a different interpretation of s 7B in this case because the bonus and leave
pay pertained to an absolute invariable amount, which constituted expenditure actually incurred.

 SARS disagreed. It argued that s 7B expressly pertains to these amounts and the deeming provision
should prevail. In other words, the date of payment triggers the accrual and deductibility.

 Thecourt considered the authorities on interpretation and specifically the rule of interpretation
that general provisions do not derogate from special provisions. S 11 is a general provision, whereas
s 7B is a specific provision catering for these amounts.

 Thecourt held that the fact that bonus is not defined for purposes of s 7B does not support the
contention that the termis limited to variable bonuses or where the bonus is discretionary. This
same applies to leave pay, which is by its nature variable, even under the current circumstgcai.l.
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XYZ (PTY) LTD v Commissioner for the South African Revenue Services (IT
24790)

Leave pay and bonus




XYZ (PTY) LTD v Commissioner for the South African Revenue Services (IT
24790)

Notice and severance pay




Purveyors South Africa Mine Services (Pty) Ltd v Commissioner for the South African
Revenue Services (Pty) Ltd(135/2021) [2021] ZASCA 170 (7 December 2021)

Background




Purveyors South Africa Mine Services (Pty) Ltd v Commissioner for the South African
Revenue Services (Pty) Ltd(135/2021) [2021] ZASCA 170 (7 December 2021)

Background




Purveyors South Africa Mine Services (Pty) Ltd v Commissioner for the South African
Revenue Services (Pty) Ltd(135/2021) [2021] ZASCA 170 (7 December 2021)

Background




Purveyors South Africa Mine Services (Pty) Ltd v Commissioner for the South African
Revenue Services (Pty) Ltd(135/2021) [2021] ZASCA 170 (7 December 2021)

Arguments




Purveyors South Africa Mine Services (Pty) Ltd v Commissioner for the South African
Revenue Services (Pty) Ltd(135/2021) [2021] ZASCA 170 (7 December 2021)

Court’s decision




Purveyors South Africa Mine Services (Pty) Ltd v Commissioner for the South African
Revenue Services (Pty) Ltd(135/2021) [2021] ZASCA 170 (7 December 2021)

Court’s decision




Scheduled sessions for 2022

Date

Thursday, 10 March 2022
Thursday, 14 April 2022
Thursday, 12 May 2022
Thursday, 9 June 2022
Thursday, 14 July 2022
Thursday, 11 August 2022
Thursday, 8 September 2022

Thursday, 13 October 2022
Thursday, 10 November 2022
Thursday, 8 December 2022
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David French biography

David started his career with articles at Ernst & Young, and after qualifying as a Chartered Accountant he
moved into their tax division. He spent some 18 years with the firm concentrating on corporate income
tax, and in particular the taxation of financial services, before moving on to the South African Revenue

Service.

Here, his primary responsibility was the identification and investigation of tax avoidance structures and
administration of the Reportable Arrangement regime. In addition to his primary responsibilities David

was involved in several other areas, including:

e Acting as Special Advisor to the General Anti-avoidance Rule (GAAR) Committee to which all GAAR
assessments must be presented before being issued;
e Reviewing and approving the technical opinions for assessments in the Transfer Pricing division;

e Capacity building in other African Revenue Authorities in conjunction with the European Union and the

African Tax Authority Forum, including reviewing policy, and training in audit and transfer pricing;
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David French biography (continued)

e Delegate representing South Africa at the Organisation for Economic Co-operation and Development
(OECD) on Working Party 11 of the Base Erosion and Profit Shifting (BEPS) project, focusing on Interest
deductions, Hybrids, Mandatory Disclosure and Controlled Foreign Companies; and

e Delegate to the OECD JITSIC Panama Papers working group, and Competent Authority with regard to

exchange of information related to the Panama Papers.
David’s move back into the consulting world saw him join Mazars Gauteng as a Director - Tax Consulting
for four and a half years, focusing on all areas of corporate tax, including tax restructuring, mergers and

acquisitions, financial services and instruments, international tax and exchange control.

In January 2022 he moved to B and F Advisory (Pty) Ltd, a boutique Tax Advisory Firm.
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Thank you
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